UY BAN NHAN DAN
THANH PHO HO CHI MINH
SO TU PHAP

MOT SO QUY PINH VE TRACH
NHIEM BOI THUONG CUA NHA
NUOC VA TRINH TU, THU TUC
GIAI QUYET YEU CAU BOI
THUONG TRONG HOAT PONG
QUAN LY HANH CHINH THEO QUY

PINH CUA LUAT TRACH NHIEM
BOI THUONG CUA NHA NUOC

TRACH NHIEM BOI THUGNG
CUA NHA NUGC

(HIEN HANH)

ST NHA XUAT BAN CHINH TRI QUOC GIA SU THAT

1. Pham vi trach nhiém béi thwong
cua Nha nwoc trong hoat dong quan ly
hanh chinh nha nwéc

Nha nudc co trach nhiém bodi thudng
thiét hai trong céc truong hop sau day:

1.1. Ra quyét dinh xtr phat vi pham hanh
chinh tréai phap luét;

1.2. Ap dung bién phap ngin chin va bao
dam viéc xur ly vi pham hanh chinh trai
phap luat;

1.3. Ap dung mét trong cac bién phap
khac phuc hau qué vi pham hanh chinh sau
day trai phap luat:

a) Budc thao d& cong trinh, phan cong
trinh xay dung khong c6 phep hodc xay
dung khong dang véi giay phép;

b) Budc loai bo yéu té vi pham trén hang
hoa, bao bi hang hoa, phuong tién kinh
doanh, vat pham;

¢) Budc thu hf}i san pham, hang hoa
khong bao dam chat luong;

1.4. Ap dung bién phap cudng ché thi
hanh quyét dinh xr phat vi pham hanh
chinh tréi phap luat;

1.5. Ap dung mot trong cac bién phéap xur
1y hanh chinh sau day trai phép luat:

a) Gigo duc tai xa, phuong, thi trin;

b) Pua vao truong giao dudng;

¢) Pua vao co so gido duc bét budc;

d) Pua vao co sé cai nghié¢n bét budc;

1.6. Khong ap dung hodc ép dung khdng
dung quy dinh cua Ludt T6 cdo cac bién
phap sau day dé bao vé nguoi t6 cao khi
nguoi do yéu cau:

?,) Dinh chi, tam dil:]h chi, huy bo mot
phan hodc toan bo quyét dinh xur ly ky luat
hodc quyét dinh khac xam pham quyén, loi



ich hop phap cta ngudi to cao; khoi phuc vi
tri cong tac, vi tri viéc lam, cac khoan thu
nhap va loi ich hgp phdp khac tir viéc lam
cho ngudi t6 cdo tai noi cong tac;

b) Pinh chi, tam dinh chi, huy bé mdt
phﬁn hoac toan bd quyét dinh hanh chinh,
hanh vi hanh chinh xam pham quyén, loi
ich hgp phap cua nguoi t6 cao; khoi phuc
cac quyén, loi ich hop phap cia ngudi td
cdo da bi xam pham tai noi cu tru;

¢) Ap dung bién phap ngin chan, xu ly
hanh vi xdm hai hoic de doa xam hai dén
tinh mang, suc khoe, tai san, danh dy, nhan
pham, uy tin ctia ngudi to cdo theo quy dinh
cua phap luat;

1.7. Thuc hién hanh vi bi nghiém cim
theo quy dinh ctia Luat Tiép can thong tin
vé ¢d ¥ cung cdp thoéng tin sai 1éch ma
khong dinh chinh va khong cung cap lai
thong tin;

1.8. Cap, thu hoi, khong cip Gidy ching
nhan dang ky doanh nghiép, Giéy ching
nhén dang ky ho kinh doanh, Gidy ching
nhan ding ky dau tu, gidy phép va cac gidy
t ¢6 gia tri nhu gidy phép do co quan nha
nude co thim quyén cép trai phap luat;

1.9. Ap dung thué, phi, 18 phi trai phap
luat; thu thué, phi, I¢ phi trai phap luat; truy

thu thué, hoan thué trai phap luat; thu tién
st dung dat trai phap luat;

1.10. Ap dung thi tuc hai quan trai phap
luat;

1.11. Giao dat, cho thué dat, thu hoi dat,
cho phép chuyén muc dich sir dung dat trai
phap lut; boi thuong, hd tro, giai phong
mit bang, tai dinh cu trai phap luat; cap
hodc thu hoi Glay ching nhan quyén st
dung dat quyén sO hitu nha ¢ va tai san
khac gan lién voi dat trai phap luat;

1.12. Ra quyet dinh xu ly vu vi¢c canh
tranh trai phap luat;

1.13. Cap vin bang bao ho khi c6 can ctr
phap luat cho rang nguoi ndp don khong cd
quyén ndp don hodc co can ctr phap luat cho
rang dbi tugng khong dap tng diéu kién
bao ho; tir chdi cap vin bang bao ho véi Iy
do dbi tugng khong dap ung diéu kién bao
h6 ma khong c6 can cir phap luat; chdm dut
hiéu lyc vin bang bao ho ma khong c6 cin
ct phap luat;

1.14. Ra quyét dinh xur 1y ky ludt budc
tho1 vi€e trai phap luat doi voi cong chire tur
Tong Cuc truong va tuong duong tro
xuong.

2. Thiét hai dwoc bdi thwong

Céc thiét hai dugc boi thuong bao gom:

1.1. Thiét hai do tai san bi xam pham. Vi
du: Bi budc théo d& cong trinh, phan cong
trinh xdy dung khong diang theo quy dinh
phap luat.

1.2. Thiét hai do thu nhap thuc té bi mat
hoac giam sut. Vi du: Bi mat viéc 1am do bi
xtt Iy ky luat bang hinh thic budc théi viéc
trai phap luat.

1.3. Thi{?t hai vé vat chat do nguoi bi
thiét hai chét. Vi du: Céc chi phi khdm bénh,



chita bénh cho nguoi bi thiét hai truée khi  1.5. Thiét hai vé tinh than. Vi du: Thiét hai
ngudi ndy chét. vé tinh than trong trudng hop nguoi bi thiét
hai bi &p dung bién phap dua vao truong
gido dudng; co s gi4o duc bét budc; co so
cai nghién bat budc trai phéap luat.

Nphép dwa vao trwong gido duong
\

1.4. Thiét hai vé vat chat do suc khoe bi | .
xam pham. Vi du: Céc chi phi kham bénh, 1.6. Ngoai cac thi€t hai duoc boi thuong
chita bénh cho ngudi bi thiét hai trong thoi  nhu trén, nguoi bi thiét hai con c6 thé dugc
gian bi 4p dung bién phap dua vao co s6 boi thuong maét so chi phi phat sinh thuc té
gido duc bat budc trai phap luat. theo quy dinh cua phap luét nhu:

a. Chi phi thué phong nghi

b. Chi phi di lai
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c. Chi phi in 4n tai liéu, giri don thu
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d. Chi phi thué nguoi bao chira, nguoi
bao vé quyeén va lgi ich hop phép cua
nguoi bi thiét hai




1.7. Trong mot sé trudong hop, nguoi bi
thiét hai duoc xin 15i, cai chinh cong khai
va khdi phuc mot sé quyén, loi ich hop
phap khac nhu:

c. Khéi phuc quyén hoc tap

Luwu y: Truong hop nguoi bi thiét hai co

a. Pang béo xin 13i va cai chinh cong khai trong mot phan 15i trong viéc gay ra thiét hai thi

treong hop bi &p dung hinh thac xir ly ky luat
budc thoi viéc trai phap luat

b. Khéi phuc viéc 1am, chirc vu (néu c6)

Nha nudc chi boi thuong phan thiét hai sau
khi trir di phan thiét hai twong Gng véi phan
16i ctia nguoi bi thiét hai.

3. Trinh tu, thi tuc giai quyét yéu cau
bdi thuong

3.1. Truong hop thuc hién yéu boi
thuong tai co quan truc tiép quan 1y nguoi
thi hanh cong vu gay thiét hai (goi tat 12 Co
quan), quy trinh giai quyét bao gom céc
budc sau:

Buwéc 1: Nop ho so yéu cau boi thuong

B¢ duoc giai quyét boi thuong to chu,
ca nhan bi thiét hai gui ho so yéu cau boi

thuong truc tiép hoic qua dudong buu dién
toi Co quan.

*Thanh phan hé so bao gom:

a) Truong hop ngudi bi thiét hai tryc tiép
yéu cau boi thuong

- Vin ban yéu cau bdi thuong (theo mau).

- Vin ban lam cin ¢t yéu cau boi thudng,
trir truong hop nguoi bi thiét hai khong
duoc guri hoic khong thé co van ban lam
can cir yeu cau boi thuong.

- Gidy to ching minh nhan than cua
nguoi bi thiét hai.

b) Truong hop nguoi yéu cau boi thuong
la nguoi thiura ké hoac 1a nguoi dai dién cua
nguoi bi thiét hai

- Vin ban yéu cau boi thuong (theo mau).

- Vin ban 1am can ¢t yéu cau boi thuong,
troe truong hop nguoi bi thiét hai khong
duoc gui hoac khong thé co6 van ban lam
can cu Yéu cau boi thuong.

- Tai lidu, chimg cir c6 lién quan dén viéc
yéu cau boi thuong (néu co).

- Gidy to ching minh nhan than cua
nguoi thtra ke, nguoi dai dién caa nguoi bi
thiét hai.

- Vian ban uy quyén hop phép trong
trrong hop dai dién theo uy quyeén.



- Truong hop nguoi bi thigt hai chét ma
c6 di chic thi ngudi yéu cau boi thuong
phai cung cap di chuc, truong hop khdng co
di chlc thi phai c¢6 van ban hop phap ve
quyen thura ke.

Buwéc 2: Tiép nhan hd so

Khi tiep nhan ho so yéu cau boi thuong,
nguoi tlep nhan ghi vao s6 nhan ho SO va
cap gidy xac nhan cho ngudi yéu cau boi
thuong (nop truc tiép) hoac co thong béo
bang van ban cho nguoi yéu cau boi thuong
(ndp qua buu chinh).

Buwéc 3: Thong béo vé viéc thu Iy hd so

Sau khi doi chieu quy dinh, kicm tra tinh
hop 1€ cua hé so, néu ho so hop 1€ co quan
giai quyet boi thuong ra thong bao thu ly ho
so va vao so thu ly.

Truong hop khdng thu 1y ho so thi phai
tra lai ho so va néu ro 1y do.

Buwéc 4: Cir nguoi giai quyét boi thuong

Sau khi thu 1y ho so yéu cau boi thuong,
co quan giai quyet boi thuong phai cir
nguoi giai quyet boi thuong.

Buwoc 5: Xac minh thiét hai

Co quan giai quyét bdi thuong thuc hi§:n
viéc xac minh cac thiét hai theo yéu cau

trong. hd so. Truong hop can thiét, co thé
yéu cau ngudi yéu cau boi thuong, ca nhan,

t6 chuc khac co lién quan cung cap tai liéu,
chung cir lam co s& cho viéc xac minh thiét
hai, & nghi dinh gi4 tai san, giam dinh thiét
hai hoic lay y kién cua ca nhan, té chic co
lien quan vé thiét hai, muc boi thuong.

_Bwdc 6: Thuong luong voi nguoi yéu
cau boi thuong

Sau khi hoan thanh b&o cdo xac minh
thiét hai, co quan giai quyét boi thuong tién
hanh thuong luong viéc bdi thuong.

Nguoi giai quyét boi thuong phai lap
bién ban két qua thuong luong ngay sau khi
két thdc viéc thuong lugng. Bién ban két
qua thuong luong phai ghi rd nhiing noi
dung chinh theo quy dinh, xac dinh rd viéc
thuong luong thanh hoac khdng thanh, phai
c6 chit ky hoac diém chi cua nguoi yéu cau
boi thudng, chit ky cia dai dién cac co quan,
nguoi tham gia thuong lugng va dugc giao
cho mdi nguoi 01 ban tai budi thuong
luong.

Budc 7: Ra quyet dinh giai quyét boi
thuong (néu thuong lugng thanh)

Néu két qua thuong lugng thanh, Thu
truong CO quan glal quyet boi thuong ra
Quyét dinh giai quyét boi thuong.

Néu két qua thuong lugng khong thanh,
nguoi yéu cau boi thuong co quyen khoi
kién ra Toa an yéu cau giai quyét boi

thuong trong thoi han 15 ngay ké tir ngay
cd bién ban két qua thuong Iuwong khéng
thanh.

Bwéc 8: Chi tra tién bodi thuong cho
nguoi bi thiét hai

Co quan giai quyét bdi thuong dé nghi co
quan tai chinh cé tham quyén cap kinh phi
bdi thuong.

Sau khi nhén dugc kinh phi do co quan
tai chinh cap, co quan giai quyét boi thuong
thdng bao bang van ban cho ngudi yéu cau
boi thuong ve viéc chi tra tién boi thuong
va tién hanh chi tra tién bdi thuong.

3.2. Truong hop c& nhan, t6 chuc bi thiét
hai nop don khai kién d¢én Toa 4n nhan dan
c6 tham quyén yéu cau giai quyét boi
thuong theo Luat Trach nhiém boi thuong
ciia Nha nuéc, qua trinh giai quyét dugc
thuc hién theo quy dinh phép luat vé t6
tung./.

SO TU PHAP TP.HO CHI MINH



